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Cum Deo! 
T h e s i s I. 
Vcmlibct (ux rei arbi- 

trum ac moderatorem csfe , & 
concors fere' Juris authoritas 
(a)& qvotidiana hominis de 
rc fua difpofitio , abundc 
comprobanc. Atvcrd non usqvcqvaq^libcra 
hscc difponendi ratio , fed circumfcripta maxi- 
mfcconfpicitur. Scilicetmaturdfiftcre maluit 
hocarbitriumMajcftas,qvam permitterc,ut 
abufus cjus cxundct in publicunu» Prodigus 
nullum hactenus dcfignavit delictum , nifi 
qvodde facultatibus fuis inconfultius difpen* 
favit : (b)accedit Lex,& curatorem praficit, (c) 
rtcin rcsfuasampliusfacviat pro lubitu. Indc 
citra aufpicium hujus aut pacifci,autadftrin- 
gerc fcfc aliis prohibctur , (d) parum a furioso 
diftans.(e)Pupillum,qvod imposconfilii esfet, 
tutoris prudentii rcgi Majeftas voluir,(f)fal- 
tcm utevitaret,qvod absq; h6c contrafturus 
csfetfibi^fortunarumdifpendiurrL,. Cavc ta- 
roenhincnrges, prodigumac pupillum, vcl 
fimiles illis, veros rerum fuarum csfe domi- 

A i nos. 



(a)Ln.C. 
mand. 



(b) Lvi. ff.de 
cur. furiof 

(c) tot.tk.ff. 
& C. de cur. 

fur. 

(d) L.d.deV. 
Obl L. 10. 

de R. L 

(e) DD. LL.' 
(fjrot.tic.rf. 
de author. 

tut. 



»os. Effeclus tantum impeditur,ipfa non cx- 
ftingvitur proprietas, Sivc libere* , fi vc reftri- 
&edercdrfponasaliqva,non ftatim addomi- 
nium pertinges.Qvinitaforfan,qvosvclCon» 
ventio , vcl Lcx difponere dc rc jubct , in claf- 
i fcro dominorum cvehes,invita(g)Jurispru~ 

advveienb. % , ^ \° 1 

adtit if de " enna >^ v * tantuma O c "' uttutOT, > aur P r OCU- 

A.R.D. n.$. rator ' dominandi jus tnbuat,ut potiusadmi- 
Magnif.DN. niftros hos csfc malit, Dummodd ne jurc, 
D.Ziegl. in qvo propria mihi res eft , dcflituar,fat habebo 
Not.adGrot dominii. (h)Hocnamqjfolumesfcntiame>us 
L.i. cap. $. ingrcditur,hocranonis,qvam vocant, forma- 

h Dn Haliii Kl]^Hliufti0CC (i> 

& Dn Zie- ** rc * 'P^ c P r,vatus rcbus fuis, 

glek. dd.ll. tJvasmodcratur,dicerelegem qvamfrcqvcn- 
(i)Magnif. tisfime* folct 4 Traditur faepe* rcsaltcri, fedcu- 
Dn.Strauch jus dominium auttcmpore, aut alia rcvoca- 
«liflTadaW. toria qvalitatctransfcrens circumfcribiu Un- 
*.th.<».& de j c ortumtU t rcs noftrac non omnes codc m ju- 
Imp. ^ aris ' redicinoltraicoeperint^ahis optim6, aliislu- 
(lT) 2 Eleg- bficoacfragili jurepeneshos extantibusfk )♦ 
Wiefem- Atqjhas qvidcm,qvarum dominium pcrpc- 
bach. ad L. tuum habemus, illas, qvx cxcafu a nobis avo- 
20y.de Reg. cari posfunt,definiri confvcvit. Inde natales 
jur. $. r. oc hi Dominii Revocabilis excitantur. 

Cujus qvidem fi exaudiasnomen ,Gmul effor- 
mabis conceptum cx facili. Nempe duplex 
is eft > Com munis altcr , & dominium exhibe t, 
alter Proprius>& qvalitatcm rcvocabilem, Gvc 
cuomractu ,fivc ulciqai voluntate , iivcali- 

nndc 



unde dependentem pioponir* Itiejjformam 

cidem ne deneges dominii. Qvs circumftant 

illud, diminutum habcndi modum argunnt, 

carterum infe dominii nihildetrahunt csfen- 

tiac (1). Aliud namq j eft res,aliud rcm habcndi (U Conf. 

modus (m)» Sane\ tempus,extrinfecum acci- Sa ™ Pl « c n- 

% • /»• oOit. Hlem. 

dens,intimam dominu conftitutioncm non r ruc j ^ r 
penctrat, Nihil cnim deesfentiaejus, ut dc dcf.5.^. 
gencrc,participat,nihilfpccificicidcm fupcr* ( m ) vid. 
addit. Si qvideft,qvodpracftet, diuturnitas Groc. L. i, 
crit: hicunumaltcrd antccellcrc dominium JeJ.B.&P. 
potcft,paritatc efTeduum utrobiqj falva\ c, 3* n - z i- 

Th. III* Qvatomniajuris principiisqv«im 
optimd confonant. Pacifcatur licct ccntics 
vcnditor, fc tempore pratftitut6 ab cmptore 
rcpetiturum rem, qvam tradidcrat: cmptor 
dominusccnfebitur,nec minus&aftus ,qvos 
jurc dorcinii revocabilis exercuit intcrim, 
fubfiftent(n). Sic & Emptio Lcgc commisfo- (n)La.C.da 
riafadaperfcclaputabitur^licctrcfolvatuofi p*&. int. 
defeccritconditiof o> N*ecinfirmantur,qvac, em P f - & 
in qvantum utilc admittebat dominium , Em- £ ^ ^ 
phytcutagesfit, utillud 4 fc difccsfurum ali- Legecoixi- 0 
qvando,bcnenorir» Itemcfc fundi fub condi- nu (\\ 
tionerelicli, pcndentcca vcrus harresDomi- 
nus cft,adco ut vindicare a q v6cunq ; & aliena- 
rc cum posfit,tamctfi nihil aclum fuisfe fingat 
cnataconditio fp). E6 amplius non dcncga- (p)L.^.$.i. 
bis Titio, qvibon4posfidetfidc , dominium, j" 8a * ^ c 
liccthoc fupervcnicns exfpirarc faciat cvi- c £' x * 



(q)L.4$-ck&io(q). Usqveade6 non mutat naturamrei, 

A.R>. D. qvicqvid cx accidcnti cidem poftei fupcrvc- 
nit,nccidcmillic6temporario juri dencgabi- 
tur effe<ftus,qvem pcrpetuum cmolitur. Egrc- 
(r)L tftf.dc gidPaulusfrj: Non idcb miniu rcEll qVtdno- 
R. Vmd. ftrum esfc vindicabimuj , qt>od anobU abirc do- 
miniumjpcrAtur. Aftqvcm,nifi dominiief- 
($) L. i d. f c< ^ uftl * arguitvindicatio ( s ). Idem Pompo- 
tit. &paf- niuscenfet ,duni,qvaedifcesfuraanobisfunt, 
fim. co loc6 ac jurc intcrim , ac fi pcrfc&e* fruere- 

niuriis, habendaesfe, qvam concinne* docet 
(t)L.ioy.dc m Neq; hisGajus alibi (u)repugnat,qvem 
MLJ ' $ cgonondmcffcdlum ipfum rcvocabilis Do- 
i.d. t Add* roinii,(qvodqvidcmvidcbitur,)qvimrcvoca- 
L,5 1 .cod. tionis cventum , qvafi anticipando refpexisfc, 
auguror, Qvanqvam autem fpecics bcn& 
multasrevocabile fub fe complecftatur domi* 
nium,intra prxcipuas tamen, misfis nunc reli- 
qvis , nofter fubfiftet labor. 

Th t IV* Jamqi fubftratis hifce, primum 
ad Dominium, qv6 Maritus in re dotali,fed 
revocabili jure gaudet , progredimur. At vc- 
rd multa hic Do&orum infpcftio rem intri- 
catam maximS reddidit. Plures e6 devencre, 
ut fi non cxplicite,certe vi ipsa Marito omne 
circadotcm jusadimcndumautumcnt, veriti 
forte,ne nimiumdctraherent uxori, cuido- 
tem Romana pasfim attribuit Legislatio. No- 
bisomninorecle fenticndum,&qvid utrobi- 
qvcvcrilateat,detcgendum pauciscft. Ncm- 



pecum dominii effe&us fatis feprodant in Ma* 
rito,vix dubitare liccbit,qvin vcrum hunc dota* 
talis rei dominumvocarcposfisac debcas. Vin- 
dicat rem a posfesfore non niG dominus (vr y At- ul;i* 
qvi & Marito hoc tribui, Impcratorum refcri- A ^ on - 
ptumahbievidcntisfime arguit (x)» Idqjadco r ^ C U( j C 
extendit JCtorum interpretatio, ut vcl contra ij._J.de 
ipfam uxorem in rem actioncm conccderc non r. y. 
erubefcat(y),manifefto indicio , Maritum rei (x)L.p.C.de 
dotalis dominium ver4 acqvifivisfo. Scd nec V. 
putandum,qvod inhabilis adeocaufa dotisfit, (y) iri L x 4* 
cxqva dominiumin Maritum transire ncqva- rcr aaior - 
qvam posfit jqvippccum Imperator ipfc cste- 
ris acqvirendi caufis annumerare dotem haud 
vercaturf i )> fatisgnarus,ilJamrcIiqvarum ex- (z)$4-o. I.de 
cmplo ad transfcrendum dominium aptam rcr -div. 
non min us atq j habilem eitftimari. Et qvi mu- 
lier rem alienam,fed bona fidc Marito in dotem 
tradens transferre jus ufucapiendi posfet (a )> (*) L.rpra» 
lut qv6 colorc redcperditi Publiciana Marito ^ ote - 
competereta&iof b>nifihabilem dotiscaufam ^ lh' V 
cumLL.fupponasacftatuas? Qyid qvod a Lege J^^ 11 
Maritofundidotalisintcrdicatur alicnatio (o)? ( c ) ^ j 
Qvacresarguraento infervit, Mariti dominium qvib. alieiir 
fic fatis verum esfe,qvod aliash6c interdi<S6 ha- Uc. 
clenus non fuisfet opus. Et fit licet Mariti jus 
cum maxime* reftrichim,indc tamen domini- 
um illi non dcncgabitur j qvia & cancellis cir- 
cumfcriptum dominium nihilominus domi- 
fiiummanetj excrcitidhaftcnus tantum fuffia- 

mina- 



» 



( i ) Cotif. miriat&,non cxltin&a planfi ejusdem esfentia(d), 
Magnif.Dn. [ mo vc \ h oc j ps 5 qvoc j Maritum alicnarc lcx 

ii C P ron * Det > cundcm Dominum intclligi conclu- 
*7r 1 ^ cs> Clim cxcc P" oncm f UD rc g u la contineri fit 
(c)Conf.Ar.n c cesfum(c> 

oold. Vinn Th. V. Infeliciter in h6cce negoti6 progre- 
ad pr.I.cjvib. di mihi videtur Doncllus ( f ), qvi ad reszftima- 
alien. hc. rasduntaxatac fungibiles Dominium dotalerc- 
ad^Do^lf' ^" n 8' c ' Anguft6certelimite,qvoddiffiterino- 
L I ca^ nm >Mariti poteftasita circumfcribitur. Qyid 
Lit. / 4 enim,fiabsfeidoneum fatistitulum ad transfc- 
(f) t !•. rendum Dominium pracbct dotisconftitutio, ab 
Comm.Jur. objediconditione,autcontrahcntium geftis il- 
Civ.c-5. lam determinari critopus? Explorati juris qvi» 
dcm cft,qvoti«s eafini traditioni adjicitur prc* 
tium,utcmtam fibi e6 dotcm Maritus habeat* 
g^Lro.pr.5. cmtionem contraftaminrclligif g),nec clc&io- 
5.L.17. § 1 . nilocum esfcnum matrimonid (oluto remdo- 
L.i8.dejure talcm rcftituerc Maritus malit (h). Eftota- 

Li d v^M mcn ' ^ ^ va ^ cmt * onc pl cm$ G m £ transferri 
lin Tradt 2 Dominium, n ^ auuc ^ infertur hinc , qvam qvod 
de I. & f rc m *Ai m 3to concefsa non perpetuum jus Ma- 
difp.^id.n.^ rilUl adipifcatur, illa folut6 conjugali nexu ad 

(h) arg. d.L. uxorcm reditura. At vcr6 perpetuitas, ficut 

io. §. f. d. t. adcsfentiam Dominii , ( qvod fupcrius nota- 

Conf. Dn. t um a )parumconfert jitanec augct cam magis, 

ranrz .Tr. autper fi c j tt Nec inficiasivcrim,in funeibilibus 
deLaudem. , r r .... . , , . * f . ,. 

0.24.0 16. rcDUS verfanhbcrrime,easveproarbitn6iu6di- 

(i) L-41.de ftrahcrc Maritum posfe(iJj fcd hoc negave- 
I. dor. ri m, Legcs roaritale Dominium ita rcftringere 

roluif- 



Toluisfe,utaIi&,fI rcs non fuerit fung!bilis,Io* k) Vmn.dX 
cum eidem dare nollent, Qydfitdeniqj,ut (l)L.i.Di- 
admifsoDonellifenfuadfercndumfit, domi- fopt-Scho' 
Jiium rei dotalisnon alitcrtransferri,qvam fi (nJ^^C 
•ut vcnditio praxesferit, aut mutuumfucrit fe^y 9 ' 
coQtraftunu, Qvac qvam cgregte authorita- (n)L.i 
tcm jurisnoftrilabcfadlent,unusqviscjj facild defimd.dot. 
intelligit (k). L. z $ . C. de 

Th, VU Scd ncc illud admiferim, utdo- Uor - 
«niniumjurisdotaliscxpartcMariticum Vul- [°J Confer. 
tejdtribuatur(J> Nonenimnudam#*7jr,qva Strauch DiiT 
dotemqvafiinduitLex,aut jusa!iqvod,qvoda a djr.$.th $. 
reabftra&nm fingitur ,aut facultatem dcniq' n & i$. Ar- 
qvam CKConftituta dotc maritushabet,fedi- nold. Vinn. 
pfum,qvodindotcm datur, fubje&um hicin- *dpr. I.d.c 

telligimus* Non jus,fed rcm ipfam vfndicat &nu.'Vru'L 
z » », /» i • lembach.ad 

mantus(m). Nonjuns,fedreiqvarnturman- T 0 £ j 

todominium (n). Etqvid fi juradara fingasin dot. Marcus 

dotem ? Anne tunc dominium jurisin jurc Lyclama a 

competiturum marirodixerisPNilriGcabfur- NyholtL.7. 

dius(o)? Hinc & •Robcrti conatus in casfum Membr.Jur 

abit,dominium marito , proprictatem dotis Ec l°g»*<*. 

uxorimalddifpenfantisrp). Nam&ipfado- ^ Libr '^ 

miniinaturaconcipi finepropiietate vix pot- f n C 

dt,& manto alibi (qjplena dotis adfignatur adverfc.p. 

proprietas* Qvin& Joh. Vaudiasfertioconci- (q)L.7g.pr. 

dat oportct,qva ufufructuarium tantum do- dc T. dot. 

ti5efficcreMaritumconnititur(rj. Sed vero ( r )Libr.a. 

dum fundi ufumfrudhim marito Tryphoni- f^fjr^ , 

*Hisconccflt($),proprietatem tamcn cidcm J r fej^*' 

B non 



non denegat , qvin potius cxpresfc IargU 
tur. 

Th. VII. Atqve ita qvidcmfuacircado- 
tem marito perftat authoritas, Sed verd & 
Uxoris habenda ratio cft* Nec enim dotctn 
ft)L. 75. de mulicrisC t),& mariti refpeclu alicnam csfc 
L dor. aut p C riculum deniq; rei dotalis.aduxo- 

(u)L. 7 .§. 6. rcm p Crt i n erc JCtis dc vano pronunciatur* 
o .matr. Nj m j rum noninpcrpctuum extenfados, fcd 
adcafum durantis matrimonii reftricta erat, 
qv6 poftca mortc vcl divorti6,(qvod Romanis 
freqvcntisfimefac*lum>)disfolut6, mariti jui 
exfpirabat facild, & fi qvod csfctuxoris in dote 
dominium,intcrccptumtantifpcr & fopitum 
illic6revertcbatur: Non fccus ac dominium 
illius ,qvi apud hoftesfuit, rcditu in urbcmj 
velcx cujus materia inalienofoloaedificatum 
fuitjxdificio fublato vires fuas exerit,qvod du- 
rantefervitute&a:dificioftante videbatur faU 
tem,non revera' autcm exftinclum fed civilt 
(w)Confer> qvadam rationc fufpcnfum crat.. Inde fa- 
Vinn. d. L ctum,ut,cum moxdifcesfurum a maritojus, & 
Bach. id fp Cm r cdeundi ccrtam JCti rcfpiccrent , de 
DT W marit6, tanqvam non-Domin£ &rem alie* 
6. LitC.& namgercntcdisfcrercconfveverintfV).Qvi- 
voli.D.i;. bus confeqvenscrat, ut fi qvid cxtra caufam. 
th. z.Lit.B. fructuumjurc hujus rcvocabilis dominii ob- 
Dn. Hahn. tigerit marito, rc ad non- caufam redafta in 
adWcftnb. uXor i s finum recideret,prorfus qvafi femper 
ad nt. ft.de ^ m & mariti nunqvam cffeclum fuisfc 



vidcxetur(x). Undeoppidoliqver,qVi'jpac}6 (x)L^.J.u. 
defcndcndum fuei ir,qvod alibi (y) Impcrator in f- fol.ma- 
adferic, ncmpe fubtili tantum jurc in mariti "*L- lo »$'*« 
dominium dotem vidcri transivisfo. Qy* L l! 
cnim aut fubtilitas, aut fiftio jurishsc cft, effe- 7 ^ l( J|.a, 
ftusdominii matrimonioconftantecxerceria L. 7 .§.i.d.z. 
marito ( i) ? Qvanq vam e6 disfolut6,Uxoris in Add. Magru 
redotali jusoptimercvocarcjuftinianum po- Dn. ^truv. 
tuisle, haud diffitemur. Exercir. jo. 

Th. VIII. Jamultcriuspedemproferimus, . y}***' q 
addominium,qv6bona?fideiposlcsforinniti- j£j.Jfa 
tur,acccsfuri. Nimirumadedhunc,qviinau- ( z ) Bernh. 
torisfuijuftitii confidentcracqviefcit,tuctur Sutholt. 
Lex atqvcadjuvat,utprodornin6cundemha- DuT 6. Ju- 
bcrenon vcrcatur fa),qvatcnus bona fidcs ftin.aph.47. 
tantundem in ill6, qvantum in domin6 ipfa ^ 48 " 
reiveritaspraeftareintelligitur(b). Non alio C jom ^ 
finc bon& fide tencnti , fi cafu aliqv6 perdiderit x ^ j c 
rcro,fubvcnit Publicius,qvam ut ineflfe&ui- ri. 
dcmremediua fcindudo obtineat ille,qvod 
vindic3ndorcm dominusfuisfctadeptus (c > (c)§.4.I.de 
Atqvchinccft, qvodomnc exreipsa vclejus a & L - *• & 

occafione natum cmolumentum,Frucluum i? c ; . nr * . ^ c 

... r . . , rubbc. in 

nomine vulgovcniens,libi propemodum ac* tenia & 

qvirat,habeatqj. Ubi qvidem Corafii caftra 

fcqvi,mihi vix cft integrunij. Nam qvando 

ille fupponitCd),induftriaks fruftus anaturali- ^\h'J mM ^ m 

busnoncsfediftinctos, qvin falfus fit,haudc- lceU *J ur - 

qvidcm ambigo. Ncc molior Copo mens C '*" 

cft,omnes ; qvucunqi nomine veniant, frudus, 

B 1 natu- 



naturales nuncupari,*qvius csfe di&itanti (e)* 
Atveropraeterqv&mqvodalibi difcrimen hoc 
(c)Tra£l.dc agnofcat Pomponiusffy, evidentirolratione 
frpil. L. x. fatiscminet. Dum enim mod6 principalitcr 
tic.i.cj. Naturalocuples,parum vcl nihil opcii colo- 
niadjuvante,rnodo opcra magisacculturaho~ 
minum,non fecIus6prorfusnaturaradminicu- 
lofefiftit in frugibus produccndisacexhibec, 
haud de nihilo hanc,qvam diaimus, fruduum 
( g) Rich. qvalitatem esfc,fatcndumerit(g) # 
Malcomef. Th. IX. Usqj aded igiturnon qvodcunqj 
aii Not. ad hominisfaclumfatiseft,utfruclum induftria^ 
Wefenb.ut ] cm a pp C Hj tcs> f cc j is pro tali habendus dc- 
dc ulur. ac . , r . r , 

r m , r mum, qvi vix aut nunqvam adlpexisfct lu- 
fr.n.j.Vinn. . J . . f 

L.i.Sel Qy^ ccm,nilabor hominis acccsnsfet. Utpoma 

c.2. nafcantur, ferenda prius arbor, &hominum 

curicontra vermiumpeftes& rubiginis mala 

defendenda eft. A t qvisin induftrialiu cenfum 

capropterilla confcisfcct temere? Certe fol6 

naturar beneficio lana producitur, tantum o- 

vium ad villicum transmifsl tonfura. SiccV 

Vaccaemunifices mammas,multa turgidasla- 

<!le,rufticanis mulierculis emulgendas exhi- 

bcnt: fed vero levius hoc fadum cft,qvdm 

ut e naturalium numcr6 fruclum lajftis exi- 

/i_v** •? mat. Atqvifoenum,qvin fru&usnaturalisqvo- 
(hj v miT.L. 1 .v *2 r • xt j i 

i.Sele&.Qv. qve fit,nemo,opinor,ncgabit. Nec,qvodcoI- 

c.z5 Add.& lcdionis labor,aut aliud qvidpiam reqviratur, 

^ifleinb idcoinaliudgcnustransformabitur facil£(b)» 

ad L. iz.C NolimtameuDo<ftorumegoprorfusafperna- 

de rittio* 



fimonitum,in denominandAfrudujudicantif 
arbitrio conccdendunj qvid es(e , arbirran- 
tium: fcilicet ut ispro qvalitate regionis & 
modd curx aeftimct,naruralis, an induftrialis 
fru&us videatur ( i ). (i) Menoch. 

Th. X, Atqjhatcqvaminfpeximushatfe- i.A.I.Q. 
nus, difqvifitio non incommodd inqvirendi ca *- 2 Jo- nu 
anfam prarbet,aninomncs omnind, tumna- ^°^ e ^ 
turalcs,tum induftriales fruAus bonarfidei u* p en fc.2$.n" 
fus valcat ? Qyod qvidem in praemisfis fer£ ad g. Didacus 
feruimus. Dumcnimtantundem bonapof- Covarruv. 
fidentifides,qvodipfadomino veritas prarfta- *• Var. Re- 
re putatur,ultrd feqvitur, qvoscunqvc fruclus 5 n 
virrure dominii nancifcitur Dominus, prav 
fumtivi talem percipiendo qvoqvc con- 
feqvi. Parum certe* profit oportet illarfa 
fides,fi fufrultus ea induftriales fructus adipifci 
rantumposfit,denaturalibus interimhaud fa» 
tis fecurus. Non fola prtmas hic occupat per^ 
ceptio. Si q vid tribuendum illi, mod u m ac - 
qvirendi tantumdixeris,fed vero caufa:prin- 
«ipalitcrconcurrenris vicem neqvaqvam fub- 
intraf aut fuftinct. IndirTercnter fe ad utrumq*. 
posfesforemnudum pcrceptionis faftrim ha- 
bct,qvod fi folum hic urgcas , bonam fidem in 
malam transmutabisturpisfim^. Nec,qvia fe* 
vitinduftrialcsfruclus , cosb.f. posfesforac- 
qvirit,qvdd & malafidc detinenti idem tribu- 
cndum jus foret, fed qvia juftam caufam, ob 
qyam ad fe rem pertinere putat , prstendir*. 

B i Cra*r 



(k) L. i j . dc Graphic&]uUanus(k):0«»/>/r«£j«i non jurtfi- 
ufur. miniiyfccL jure fili ^rr/^iV/tfr.Atqvijuscorporis 
habctbonxfideiposfesfor. Iraqs nil prohiber, 
qv6 minus & fruftus ex e6 prognatos indiftin- 
#£lucrctur, mate fide posfidente prorfusex- 
clus6,qvi,ficuti jure in folo deftituitur ; ita nec 
ullos frudtus aut pcrcipiendofacerefuos, aut 
confumendo Iucrari valer, fed ipfacum rc fru- 
(1)§.$ j.I.de ftus qvoqve,licct confumti fint, rcftituere tc* 
Rer. div. L. neturfl)* Ccrticum frucluarius naturales 
«.C.dcR.V q VO q. pcrcipiendo fuos efficcre dicatur,nihil 
obftat,qv6 minus & in noftro idem adfcramus 
posfesfore j qvaten9 in modo pcrcipiedi,nem- 
pe qvod in hoc fola fcparatio, in ifto ultcrior a- 
liqvis colle&ionis a&us rcqviratur,non in ipsi 
(m) L. i$. perceptionedifcrimcn haclcnusdcliccfcit(m). 
qvib. mod. Th.XI, Omnium apertisfime Paulus,dum 
ufusfrairmt f ru ft us qvoscunq j bona fidci attribuit empto- 
v rer C " (n^>naturalcsh6cips6comple«ft.itur« Non 
*dom. ' habebant eqvidem nccesfe Wisfembachius, 
(o) part. i. (o),Donellus(p),&alii,uttam generalem vo- 
Difp. ad v culamad fruftusalteriusoperi fatos violentd 

18-th.n. reftringerent. Nam &ipfa JCti reclamatin- 

(p)Libr. 

4 ' tcntio,&fubjc<ftaratiohofcefatisarguit. Non 

i 5°LiT H cxco ' cnt ' um pcrfonarum,fcd fru&uum qvali- 
tatem propofuit Paulus» Neq; latuit ipfum , 
fruftus ab alio fatoi ad eufn, qvi juscorporis 

(q)L.ij,$.i. habet,pertinere(q),Itaqjdc fruftibus divcrfi 
ae ufur. generis ab iis , qvos operl posfesforis provenl* 
re dixcrat,qvippcqvod majus circa hosdubi* 

um 



totti occurrerer,rerpondisfeccnfenduseft. Ak 
porr6,qvantum ad fruflus vicc domini pof- 
fesforem habcri. A tqvi utrobiqj haec valct ra- 
tio,necuni magis,qvam altcri frudtuum fpc- 
cici congruit. Qvinim6 fi bonse fidci posfcf- 
for etiam ab ali (atos fructus acqvirit , in qvos 
ipfc nccopcram , ncc curam ullam impendit, 
qvant6 magis eum naturaics, qvi curi cjus fi 
nonnafcuntur,ccrt^confcrvantur,faccrcfuos ( r ) Arnold 
convcniet(r;.<> Vinn.d.l.i'. 

Th. XIL Eftotamen,induftrialesinopcrae Scleft. Qy^ 
lcvamcn posfcsforcm perciperc , non fan£ cap. ij.Dn. 
hinc feqvitur , e6 ips6, qvod in naturalesim- F ra nzk. ad 
penditnihiljhosadcmptoscidcmintclligi.Sa- y^^^ 1 
tisillibona fidcs confulit, qv4 firmitcr nixus, m & C f e qq 
tum qvi fpontcfua,tum curihominisprovc- Magmf.Dn. 
niuntfruclus, tanqvam altcr dominus confe- Struvc S. t 
qvitur* Non adaqvatS rcm intrat hominis CExcrc.XI. 
procuratio , qvi fructus protegere fuos vel is, tn - 1 *• Dom * 
qvimalafidcrcmtcnet,perfacilcpotcft, Qyin Arum.Difp. 
& aliqvam naturalcs fruttus curam defidc- 8 ad7r th lL 
rant(s fedqvae, utfuoshosfaciatposfesfor, ( s )L.-r.$.p. 
pcrfcneqvaqvamfufficit. Tantum qvodfrc- { 0 l matur. 
q ventisfime accidat,ut fine cultu hominis non 
prodcantfructus ,expresfisfehunc LL. prsefu- (t)§.$il.de 
muntur» Nec aliud velle Imperatorcm, fi R 
qvando ad culturamaut curamprovocat(r), ( U ) L - s ^ 
mihi cum Vinnio (u) pcrfvafisfimum cft.Qvod 9& c 2 \ 
nonnunqvam bonsfidei posfesfons natura- rcr . c | lv ii: 
lcs ficri negcntur, illud cxtrinfccus & proptcr nu<7 . 

impc» 



(^) vicl. L. impcdimenrAim Legis contingcre ccnfcbimr 
**• i. de^vr Acqvc itaqvidcm Pomponii mentem, 
ffii L 6" S* A^ n q v « crucn d* jamdudum arroferunt un- 
6.$b.exivju- gvesdoclisfimi Interpretum , rcfolvi brevius 
ft4caus.<,te posfe,exiRimamus(y> 
don. int. V. Thu X 1 1 L Cave interca., nc rim firmum 
&U.L. 57. bonafideposfidcntisjusesfcputcs, acfinulld 
dcA. R. D. junqvamcafuabeodem avocari qvcau Nam 

qvidem bonae fidei dignatio fervanda 
deRD 4M c ^> nccamcn fortioris dominii proculcanda 
{xjiiiL.45. wmisauthoritas# Sicutenim non infreqvcnt 
de nfur. csfc ia Nompthefia Rom.an** , collidcntibus in» 
<v]Confer. tcr fc juris rcgulis , validiorcm prsfcrri, de» 
pr«tei land. prchcndimus j ita eundcro procedendi mo- 
AA.Vaient. d urn in haC acqvirendi pugnafervare JCti fa* 
Ricmsrus tcgerunr» Posfcsfor cqvidcm illaefam practc» 
Deca e4- ^ ere jjj^jj ? & qvamdiu .verioris Domini jut 
^T-V latet,omnes omnind frudus facere fuos cre- 
z)Conf.L.4. ditur, At vero re femel cvicU probabilc ju$> 
&i.ibi:ftMs qvooitebatur Intcrim posfesfor, illicd perit, 
con/um/ent i wem( j vc q V aTi retro fruftus non- fuos fecisfc 
fiii.reg.L.4. ccn f ctur . unde fi t ut f u blata causadominii 

cap § l I.de ^* 1 * 0 ^ 5 fructus tunc raiutuendj mcnto ve- 
off. Jud. L. niant, folis confumptis, utpotc qvos e6,qvd 
41.fi dere nondum bonafides concutcbatur, tcmpore, 
judic. Add percepcrat posfesfor , eidern rcmanentibus 
Bach. ad ( Z ) t Atqj hocipfumpermovcrc fatis potcrat 

^dT ^th P UD ^ c ' um » utcomra ^ ommum introdudlum 
% ' ^fVk «fc remedium intcntari non fuerit pasfusj 

Dn. Frantz. doml - 
gd d. tic. nu. f o. Magnif. Dn. Strauchius, Di/fert. 1 8- ad w.ch.g» 



qvippeqvem mmim£fugiebat, prarfumprum 
dominium intcrvcntu vcri fublatum iri, ncc 
probabilemdomimipractextum ipsa cum vc- 
ritatefimul&ex aqv6posfcconfiftcre(a). (a)L.pen.& 
Th. XIV. Itadj batfenus frufluum tem- ^- dc P ul £ 

,. . 1 . • r * • in rem act. 

pore motarlms extantium rcvocatio luaaeqvi- j r ^ 

tatedefenditur. Cert£ cum naturales pcr fc Aclion.iifp 

prodeant , nulloaut exiguolabore posfesforis $,th.i$, 

adhibitd,non fatiscaufaccft,cur eosevinccnti 

domino denegare posfesfor velir* Qyan- 

qvam,qvos induftria tua coluifti fruclus , refti- 

tuerc,parum acqvum videbatur, qvin potius 

lucrari conftantisfime debueras, Idqj unicum 

fere movisfeDonellum fbjnovimus,utqvo- (t>) Libr. 4. 

adinduftriales fruclus^nobisdisfcntiret. Scd C.I.C. cap. 

verd folafuperftesculturse ratio infirmior cft, 

qvam ut bona fide posfidenti ad retinendos 

fructus omnimod6 posfit patrocinari. Satis 

illegloriari habet,qvod oppofita dolimaliex" 

ceptionc fervare qveat impcnfas & confcqvi ^ 

(c): carterumfublat6jure,qvod infolohabc- 

bat,fruftra jus feminis pratendit, aut imme- p«. 

rcnter exclufum fe conqveritur. Qvinimd 

vel hoc posfesfori fuffkiat , qvod , fi fruftus ab 

alio fint pcrcepti,illos,tanqvam fuos vindican- 

di,&pro utilitateautfua,autfamiliae liberedc 

iisdifponendi jus habeat, ututex poftfa&6 rc- 

vocabilis illa fit frucluum acqvifitio > qvippc 

qve non tam cxcrcitium qvalisq valis hujus do- 

tninii,qvimcxtrinfecam ejus circumftantiam 

C afficit, 



(^) Vi<3.L. impedimentum Legis contingere cenfrbimr 

M ILrL ^ ^ M ^ VC ita W ldt1?a Pomponii mentero, 
$fin. L. 6. §• qva crucnd * jamdudum arrofcrunt un- 
^^b.ffAr/i7V/^ vcsdo ^ isri£ni Intcrpretum , rcfolvi brcviui 
ftdcaus^de posfe,exiftimamus(y> 
don. int. V. Th» XIII. Cave intercl, nc rim firmum 
& U.L. j 7 . bonliideposiHJcntisjusesfcputes, acfinullA 
dc A. R. D. nnqvam cafu ab eodem avocari qveat* Nam 
f- &( ua qyidcm bonae fidei dienatio fcrvanda 
deR.U clt>nectamen rortions domimi proculcanda 
^xjinL.45. n i mis authorjtis, Sicutenimnoninfreqvens 
dc ufur. csfe in NomptheG* Roman*, collidentibus in- 
(vJConfer. terfe juris regulis , validiorcm praferri, dc» 
pr«toi laud. prehendimus > ita cundem procedendi mo- 
AA.Valent. dum in hac acqvirendi pugnafervarc JCtifa- 
£.cm£rus tegerunt» Posfesfor cqvidem illarfam prxre- 

Dccade^.. JJ^ gj™ © j- • • • • • 

0^4. * ndem , & qvamdiu venons Domini jus 
Iatet,omnes omnino frnclus facerc fuos cre» 
x)Conf.L.4. ditur, Atvero re femel cvid* probabilc jus, 
ta.ibi;/«tt qvoQitebaturinterim posfesfor, illicd pcrir t 

fiartL^ idema - vc rctro fru # us non " fuos fccisfc 
^dc uiu- ccnfctur - Undc fir > ut f»blata causadominii 
cap.§.i I.de ^jtantcs fruclus tunc raftituendi mcrird vc- 
oft. JuJ. L. niant, folis confumptis, utpote qvos eo,qvd 
4i.§.i dcre nondum bona fides concutcbatur, tcmporc, 
judic. Add perccperat posfesfor , eidem remanentibus 
Bach. ad Atqj hocipfum pcrmovere fatis potcrat 

1 ^i/th PuDUCIum » utcontrao, ominum introduftum 
11. Lir. D. * fc rcme< Jium intcntari non fuerit pasfusj 

Dn. Frantz. domi- 
Add.tit. nu. sq. Magnif. Dn. Strauchius, DuTert. i8-ad w.th.8> 



qvippeqvem minime fugicbat, prafumptum 
dominium interventu veri fublatum in, nec 
probabilcmdominiipraetextum ipsa cum vc- 
ritate fimul & ex aeqv6 posfe confiftcrc (a)# (*) L ;P en 
Th. XIV. Itadj hadtenus frucluum tem- p-«P»M- 

.. . t . • r « . in rem acr. 

pore motarlms cxtantium rcvocatio luaaeqvi- g ac h. Tr.de 

ratedefenditur. Certe 1 cum naturales pcr fe A&ion.ifp 
prodeant, null6aut exiguolaborc posfcsforis j,th.*j. 
adhibit6,non fatiscaufaeeft,cur eosevinccnti 
domino dcnegare posfesfor velir» Qvan» 
qvam,qvos induftria tua coluifti fruclus , refti- 
tuere,parum acqvum videbatur, qvin potiiis 
lucrari conftantisfirne' debueras, Idqjunicum 
fer£ movisfeDonellum fb)novimus,ut qvo- (b) Libr. 4. 
adinduftriales fruclusanobisdisfeniiret. Scd C.I.Ccap. 
ver6 folafuperftesculturs ratio infirmior cft, 1 
qvam ut bona fide posfidenti ad retinendos 
fruclus omnimod6 posfit patrocinari. Satis 
illegloriari habet,qvod oppofita dolimalicx* 
ceptione fervarc qveat impcnfas & confeqvi ^ 
(c) : caeterum fublato jure , qvod in folo habc- ^ ^ 
bat,fruftra jus feminis prattcndit, aut imme- p^. 
renter exclufum fe conqvcritur, Qvinimd 
vel hoc posfesfori fufficiat , qvod , fi fruclus ab 
ali6fintpcrcepti,illos,tanqvam fuos vindican- 
di,&pro utilitatc autfua,autfamilicc libcrede 
iisdifponendi jushabear, ututex poftfac!6 rc- 
vocabilis illa fit fructuum acqvifitio» qvippc 
qve non tam exercitium qvalisq valis hujus do- 
minii,qv4mextrinfecam ejus circumftantiam 

C afficit. 



afficic. Sed &' effkix6 (ricnnali fp jtio dominusv 
fructus vindicaturusextdntesrepclliiur,qvorf 
tuncceu resalia? mobiks, ulucapti pleoisfimd 

(d) Dn.Car- cen f can tur (d). Qy6 ipso,qvarn cgregid bonas 
pzov parr.^. gj^. j vcr i nc confultum, nemo non experi- 
(Jonlt ll. , , , * . 
defzo.n.i. tur * * lanedetenuscum harredeagitur, qvip- 

pe qvem,fiveimmobiles res, fivemobilespc- 
tentem, poft longisfimi temporis dccurfum 

(e) L. 7 . Cde 

dcmum inauditumrelinqvi conftat fe) # 
ypec. bsr, Th x y> Sed qyid opus cft hanc jn rcm fu ^ 

fiusexcu r rere,cum ,ficubi de extantibus fcr- 
mo fit,hosindiftincle DominorefundiRoma- 
na velit Legislatio. OptimcL.22, C. deR.V* 
vitiose posfidentem in hoc bona fide tenenti 
opponit,qvod,licut is univerfosj ita hic non 
nid extantes fruclus reftituat. Ubi qvidem 
f ruftra Donellus eft.dum per cxtantes ibi peri- 
dentes inrelligi contendit. Praeterqvam enim, 
(f L.*z.§.i. qvod hi aIibiconfumrisopponentur(f ^,dubii 
dc^pj^nor^ nihil e fl , qvinpendentes , qvod reverapars 
de cond ex ^ndi exiftant(g^, un \ cum reetiam non petiti 
Loge. transeant in dominarru» Igitur operari ali- 
(g)L.44. de qvidverbalegis,&pcrextantesperceptos, nec 
R.V. dum confumtos fru&us , connotare praefu- 
(h;7oefad muntur(k). Fortiori indiciocft, qvod,dum 
nt.ff. deA. a i,bi de confumtis fruJtibus agcndi facultas 
• • v • £ imino denegafaIegitur,dcontrari6extantes 
adhucvindtcandi poteftas eidem nonobfcurd 
(i) L.48. de concedatur. Tottfm rcm uniusfere' vocular, 
A.R.D. qvam fatcelebrat6 loco Paulus injicitfi),ar- 

gumeDr 



gumentum datexpeditam. Aitltle;Bon*fidc$ 
posfcsforem fruftus ex re a(iena\percipiendo fuos 
inttrim facerc*. Non aliam cert£ ob caufa m, 
qvam ut appofita hfc vocedemonftret, non 
fola perccptionc fic fieri fruftus bonac fidei 
posfesforis ur avocariab*H' A > poftea nunqvam 
posfint. Neqve idtm de posfeslore nolli6 
Joqvcns fme ponderc particulam pene adje- 
cisfeexiftimabitur: qYta, inqvit,^lW ad fru- 
tlusattinttjocodomim pentesl(k) t Sit igitur (k)Vinn, 
modus acqvircndi perceptio: noncerrifitn' d.l. 
plex ac purus, fcd limitatus ciit (\), Tan* i)Wi(Tcmb 
jO^n.incnoareperccptio^confumptiodcmum add.cth.ii 
copfummare acqvifitionem, & in esfcqvod 
vocant,ultimato conftituere valebir.NecObfh 
L16.pr.de ufur, cum fimil. qvas refervamus 
confliftui. DisfentitcumDoncll6Dn.Unge- 
paucr(rn;, fedcujus argumentaea,qvac pra> (m)Exerc.f 
mifimus,(atis disjiciunt* QX: u - 

Th, XVI* Scd qvid fiet,locuplctiore fa- 
£16 exfrutfibuscoiifumptisposfesfore? Sanfc 
cum id opcretur confumptio , ne fupcrve- 
nienspofteaaudiatur dominus, qvidni facict 
eadem,utlucrum fortean perseptumfibi foli 
posfesfor refcrvet ? Ait Paulus , pofiesforcnt-* 
fruBus qvos bona fide confumpfit,oportere lucra- 
ri(n) 5 at hoc utiqve falfum esfet, fieos, in OOL.*}.* 
qrantumditiorevafisfet,rcftitucretenerctur # hn * rc fr 

Qyis enim finc lucr6 locuplctabitur haftc- 
nus?Pugnant inter fe lucrari,& tamcn ad refti- 

C z tucn* 



tuendum tencri qvempiam. Nec ulla re> 
ftridtio extat, qvai confumptorum acqvifitio 
ficlimitataconfpicirur. Dumenim dc con- 
(o) 5- *?• J- fumptisaginonposfe (o),imd& nullam co- 
derer.div. rumhabcri rationem(p), fat apertd dicitur, 
(p)§.2.. J.de q^jj hinc aliud,qvim irrcvocabilcm infcrci 
^jr* de acqvirendi modum ? Qvincd amplius a<Hi« 
condift ex* nu " a > <l v * c ^ m °dd confumptos frudlus lucra- 
L C ge. ridominusposfit,prodita reperitur* Vindi- 
(r)L.8- l.ulr catio qvidem,cum non posfideat confumens, 
dee6, qvod omnino deficit. Neqve hic locum habet 
c L confumptorum condictio $ qvippc qvac vi- 

,(s)L.zo$.de t j QS £ tcncnrcm tangit, bonae vcr6 fidci gna- 

eonfVinri rum neqvaqvam pulfat f q^ Deniqve fru- 
d L x. Qyj ft f ^ Dominus judicis implorabic officiunu, 
Sel.cirf.Dn. qvodprincipali adlione remota in accesforiis 
Franrzk. ad necqviqvam inftaurabitur (x). Imputetpo- 
tic.ff. dc R. tiiis fibidominus, qvodconfumptionem rcm 
V.n.tfj.Dn. v i n dicandononpr*vcnerit, idcircd cum fua 
"W^femb culpadamnurafentit,idnon fcntirc intelligi- 

t)DnCarpz. ■ Th, XVIL Qyanqvamautemqvaedixi- 
p. $.C. $z. mus,rationi Juris civilisapprim£conveniant, 
def.zg. aeqvitas tamen, qvamcontrariapraefcferre vi- 
(lOL.i.deJ. dcturopinio, adedpraevaluitjam, ut inufum 
a h ^ &ibi ^ er ^ modernum dcmigravcrit C c ), adprehen- 
Maenif Dn faidedcommuniter i Moraliftis, &compro- 
Ziegl. bataqvoqveGrotio(u). Pland aliud Co jurc 
(w) L.15. §. inpctitionc haercditatisobtinet (V). Qvan- 

1 1. de pec. tumvis cniin & fric posfetfor bonam fiderru 
U*r. habeat, 



habeat, illa tamen ad fru&uum perceptionerrt 
ipfiparumprodeft } nontim qvod posfcsfio^ 
nisdeftituatur titul6, qvam qvod haereditatis 
id non patiatur indolcs» Id cnim hadtcnus in 
capeculiareeft, qvod&pretium inlocum rci 
jfucccdatfx), &remfrudtus adaugcant, Ncc (x)L.n. de 
roirum, qv6d, cumbcnign£fatiserga posfcs- h*red.ven<L 
foremfeexhibeantjn h6c prargravari, & in 
qvantum locuplctior cx fruftibus evafit, obfi- 
gari eum Jura volucrint(y> f iult VoL 
Th. XVIII» Atqvefic, qvlm largiter , d. M th. 
LL.bonam fidcm adjuvcrint, patefaftum cft. n.jjt.D. 
Scdnonaqv£, qvcmexpoftfa&6 mala fidcs 
inccsfit , fru&uum confolatur pcrceptio. 
Qvin & hunc ftatim ex qv6 rem alienam co- 
gnovit, frucftus non fuos amplius facerc Ul- 
pianus (z) pronunciat, cui qvidem obftarc vul- ( z ) L - 48» de 
gojulianuscreditur, abeviftionis contingcn- A.R.D. 
tia demum posfesfori fruftus nbjudicans fa). (*) l**t* $• 
EgoUlpiani mentemnihil muto,qvippe qvi fi n «deufur. 
ipfam rci vcritatem infpexisfe putatur, noru 
male tamen & Julianum fcnfisfe reor. Qvan- 
qvam cnim ftatim , ut qvis rem non fuam csfc 
cognovit, confcicntia capiat vitrum, & ma- 
la fidc oneretur poslesfio, non tamen, fi neget, 
id conftabit ant£ , qvam 1 rem disfolverit fen* 
tentia. Qvid enim fi contradixerit posfcsfor 
judici ? indubi6 fan^bonz fidei reputabitur 
confcius,& qvoad fruftus percipicndos habi- 
tisadhuc cenfebitur* Idqvcjulianum intcl- 

C } lexis* 



texisfeautumo. Neqveenim, poftqvamfu- 

pcrvenerit cognitio, bonac fidei posfcsforem 
csfc, fed falcem talcm INTELLIGI debe- 
re, concludit ; haud obfcurc innuens, non 
qvem edipsA, qvod liti^at , effeftutenus in 

n A fid< potri , nec ideo, qvdminus imer ju- 
dicii rnoras jure dominii fruftus acqvirar, pi o 
b D/i.I ratz- hiberi posfe(b). Qvanqvam fi judicio bunc 
kj y .v. - r. i. |- U p erar i contigeric 9 non tam ut non-fuos, 
&CDondJl q v ^ nl cx j^dicato debicos reltitucre vidca- 

4. C81HL.24. tur(cp. - : « 

(c^Dn tiru- 

nem.adL.i. Th. XIX» His confcqvens crit,omnind 
C. dc pccir falli , rjvi conteftatione 1 iis malam induci fi- 
k* r - dern,indi(Hn&e volunt» Cert£nifi Cdlumnia 

rei manifefto pateat, in dubiu confcientiam, 
qvam primd illifam babuit, adhuc rctinere 
cum cen(eo:cum fiducia jurisfuipotius,qvam 
procacitatc contenderc, qvam ccderc malle 
credendus fit. Nam & pcrfpiam indiciis ma- 
(d) arg. L.6. j a fifo s probanda ( d ) , &c ea , qvac deliclum cx- 
C.de dol. c ludit,interpretatio capienda cft. Neqve du- 
bium,qvin haec permoverintnonnullos,ut,fi 
vel maxim£inter moraslitisde jure fu6ambi- 
gcre qvis coeperit,ncc tunc malar fidciobno- 
xium reddi fcriberent j tum , qvod nemo pro- 
pemodum tim optima fide teneat , cui non dc 
jure fud nonnunqvam fuboriatur fcrupulus, 
tum, qvod fidcs illa, qva rcm fuam qvisqvc 
credit,non tam apodictica, qvam cum infirmi • 

tatis 



faris formidinc conjun&afit f c ). Qvod qvi- «;Conf.Hil- 
dem in medidjam rclihqvo. f*S ac * ^ 01 *' 

Th. XX. Jamq;,qvas vkesbona fides fufti- jr ,f ^ l? ' 
heat, difcusfumabundefuit. Juvatporroin 
Materiam Pacti de Retrovendendo 
digredi,qvam qvidem fubtilisfimam esfc profi- 
tcntur omncs , qvi hanc introfpex6re pcnitius- 
Id primiim fupponendumeft,hoc pacifcendi 
genus jure fuo fuffultum fatis csfo. Ex qv6 
cnim unicuic^ de rc fua difponerc liberrimd 
licuit,hnc ips6 difponendi modum padorum 
vinculis qvafi dctcrminare non prohibebatur» 
Hinc inconvenicns vifum fuit , cum , qvi vel 
non vendereremposfet,qvd minus reftrifl& 
transferat in emptorem,obIigarc .haftenus f D n .Hihn 
ncmpe , ut revocandi jus omne jpfi foret 3d- ac j Wef. ad 
cmptum-j f f). Neqjjufte approbare hoc pa- nr.rV.dcrefc. 
clumRomana potuisfetLegislatiofg;, nificx tencLn.j 
fclicitum esfe diceretur. Qrinimo Canoni- (g)L.*.C.dc 
busadmisfumqvoqve,cxtraqvamfi vel pretu ™' ^ 
vilitas,vel foenerandiconfvetudo,velaiia va- ^ . 
rietas ufurariam labem inferantf hj. (i)L*t. C.de 

Th. XXI. Qv6 qvidem pofito , dubium p a &. inc. E- 
non eft, qvin cx tali contradu dominium in ac V. 
cmptorem rransferatur(f). tiU cnim padl6 k Dn.Fran. 
veftita venditio pura omnind & abfoluraeft, T rzkl f Trde 

, * . . n ? Laudem. c. 

necmeptaadeo,ex qva dominusnat emptor, ^ n ^ 
exiftit(k). Dum femel inter partes dc preio f^. Tiraq. 
rci transferendatconventum eft,caufa jam,ex j e Rerraftu 
qvicmptoricompctatdominium , traditionc convenc.§.i. 

nvaxi- Gl.i-n. jj* 



maxim4fubfeqvuti,fefe ftatim exhibet, nec 
eam adjcftapaclio immucare valcbic,qvippe 
qvas non tam fubftantiam contra&us, qvam 
id,qvod extrinfecus circumftar eundem, refpi- 
cit. Hincfirem vcnditorredimar, nonfuam 
(1) L. 4 i. dc amplius,fedaIicnamnancifcaturoportet (1 ). 
'** Propriam namqverem emiposfe,& Lcgibus 

ignotum eft, & dominii racio non admittit, 
qva,qvodfemel noftrum eft,amplius noftrum 
(m)L j $.4. fieri nonposfe,edicitur (m). Abfurd£ rcdi- 
fF. de acqvir. mcnj rc Q itui f lbi f unc j um pct cret, cujus dorhi- 

poli. §.14. |. . . * ' - 

dcact nium translacum in empcorcm nunqvam cf- 
fet. Neqvcaliudipfa Nominis natura evin- 
cit # Qvid enim rctrovendam cgo, ubi nihil 
mihitradicumprius cftV non dare potcft ali- 
qvis,cujusdominusnunqvamfuit. 

Th # XXIK Unde porro cgregia notatio, 
qvacrcm hanc mirificc' illuftrat,exoritur. Fit 
namqj,ut,fi prccium poftea rcdimcns offerat, 
non tam prior rcfcindi vcndicio , ( fccus ac Go- 
(n) Tom. 1. mezio vifum cft (r\) & adfcclis cjus), qvdm alia 
RefoLc. i de nov6 concrahi proprte videatur(o). Et 
p ^ qvanqvamnovi qvadamconventione non fit 
R^f^El °P US a dhoc,utrctrotradere rem emptor de- 
j©. n!^. 6c bcat,fittamcn,utqvemadmodumexips6con- 
fccjq. traclu preti6 foluco venditor cmpcori ad rem 

pracftandam erat obftriftus } ita & nunc vi pa&i 
femcl in continenti adjefti cmptor preiium 
accipiens ad retrocradendum tcncatgr, ad 
qvod,G absqi h6c pafto fuisfet , nunqvam obli- 

garc- 



garctur. Dixi : InContinenti Adjecti. 
Nam cunc coharr en tia, qva fubeft , id efficit , ut 
paclum propartccontractusacccsfom habca- 
tur,&tantundemfer£, qvantum ipfecontra- 
clusposfit(p). Qvacipfaratio, cumcesfet in (p^L.j.ff. 
padtis cx intcrvalld adjcdtis , rc prarcipue" intc» dc P*& 
graulterius non exiftente, mirumnoneft, ca 
de virtutc contractus participarc nihil, & in 
fua qvafi naturalitate rclifta , ad agendum in« 
efficacia prorfuscsfe. Qvod ipfum cd profi- 
cir,ur, fi perfccla jam cmptione rcs tradita , 
& pa<$um,utea retrovendatur, adjcdum fit, 
poftmodum petenterem vcndicorc,empcor 
ex inccrvallo fuisfc paclum adjcftum , cxci- 
pcre optirro jure posfic,qvod Camcn, fi fub 
ingrcsfum concraftus ad pofuisfct vcndicor, ^ 
dubio proculadagcndum ipfi proficcrcc(q)* ^ - j** 
Th, XXIII» His confcqvcns cft, non pa&.n.^.ia 
obftantc pacld , empcorcm reni alienare fi n , 
intermcdi^ cempore , vcl vcndendo vcl 
pignorifupponendo, posfe(r). Neqvccnim (r)2«fad 
impedit pa&um , ne otnnind non trans- deLe- 
eat in cmptorcm res, fcd ne irrevocabilitcr ^ c ^ nm,n * 
cjus fiat,cfficit. Qyjn aded haec fibi conftat ad- 
(ertio,utncccertium,inqvcm alicnata rescft, 
vcndicorconvcnireposfit(s^. Nam Gcuchoc (s)Zoef <J. 
paclumremipfamnon afficitj ica nec posfcf- "f-num.i j. 
forcm rci feqvitur» Aliud in Rctraclu genti- Ga "* l -ObC 
litio obcinet: nam ex h^c.defcendens condi- 
ctio non modd adverfus emptorem,fed& con- 

D tra 



tra qvefn vis posfesforem, qv6cunqve titul6 atr 
emptore. vcl aliunde rem retraclui obnoxiam 
(t) Dn.Hahn j )a bentem, compctit ( t). Sed nc in vanuiru 

rcfc^vend a ^ ac nu ) us P ac ^' robur,aclioncm ad id , qvod 
fua intereft , rem tcrtio traditam non tuisle, 
(lijarg.L. i. contracrnptorcm habebitvenditorfu). 
C. de pa£t. Th. XXIV. Atqve hinc qvacritur, an pi- 
inr.t. ac V. gnus interim ab cmptorc conftiturum , cum 
Dn. Carpz. rcm r ed!mk vemiitor,extingvatur ? Res cx 
p.i.C.i.def. p racc Jj([ti s ruuddirriculrer patet. Dum cnim 
pure bx (ine ulla conditionc venditio conti acta 
eft, non refolverurpign'j s , q V0C | v i dominit in 
rcvenditaemptorconftituere potuit. Accedit, 
qvod fibi femel creditorcirca rem oppignora- 
tam jusacqviGverit, qvod qvidem reiiitu ionc 
poftinfecutacitra.injuriam eidem aufcrri ne- 
qvit , aut eripi. Et qvid fi re.m alteri vendidis- 
fet cmptor? utiqve dorninium in hunc tran^- 
^arg.L.21. tulisfet, multo trtagis & jufte* retn oppigno- 
de&eg. Jur. ras f cccre ditori (fyl At iniqvum dicis , rcm 
cum onere pignoris teneri recipere vendito- 
rem ? Qvinimd par3cnm eft cidem rcmc- 
dium : Vel cnim luere pignus, vel qvarenus 
fritereft,emptor vcnditoripraftare tcnebitur. 
(x)Vinn. L. Haftenus enim injuftum liaud eft , ut qvi 
^.Scl.Qvjcft. onusconftituit, idem qvoqve disfolvere coga- 
« J. tur(x). ' : \ 

(y)arg.Lti. X *V. Exqvjbu$porr6 feqVitur , fru- 

C.d. rir. e- q Vos anterctrac ^ um a>nfumpfit emptor, 
rez.adeund. tf • ,,-y ?,\ .... . ^ . ^fl^Sf^ >' 

j irrcvocabiliter bujus esie(yj : Qyod fienim 

boaxiideiposfc^forintcrim^dumforLicrnon- 

dum 



dumadcftdominus,fuos faciendi ac lucran- 

di fruclus faculcatcm habcr , cur candenu, 

qvoad non rcdimicnr res, dencgabimus ecn- 

pcori ? maximd cum probabtli is, alccr in ipsa 

vcricacc pofitodomini6 gaudeat. Aliud de 

frudibtis, qvi, ubi jam ret redimicur, p oven£- 

re, diccndum eft . ncmpe utad vcnditorcm , 2 T % r 

pcrcmcancCz^. tJoscamcn,ut plcnisume ac- j t 

qvirat,ultraprctii oblacioncm debitorem in- 

tcrpeller,oponcc. Tunccnim, qvos cmpcor 

compenfare prius qviverat, fruAus, jam lucra- 

bitur fccurius(a). Neqve fcrcndum idfuit, , ^ ^ ^ 

Utru'.cipf6,qv6 purificac conditioncm, fimul co( i # 

&moram inducercc qvanticacis oblacio. Igi- 

tur uc noviccrinccrpellcc empcorem vendicor, 

opuseft. 

Th. XXVI. Gravior dc pendencibus 

tempore retradus emergit disqvifitio. A- (^) ^° 

lii ftrictum jus feqvuti retrahcnci hos in to- • n \ 27 ' e * 
jr * ,.- i j- i- rez. d.tit.n. 

tum adugnant(b; : alnmodum dividcndipro - 

raca ccmporis inter utrumqve contrahentcm, ( c ) Andr.Fa- 
arqvitaci haftcnusinharrcntesamplcxanturfcj. chin. L. z. 
Neucra pars rationibus fuis dcftituicur.Qyan- c6rrov. Jur. 
qvam n.fund6 diftra<£t6,pendences una fruclus c - ! 4-Covarr 
diftra&i cenfcanturfdj, non tamen id adfcr- jg£ V J r * 'rf; 
lum hic loctim habcrc , p*ars altera dictitat. 
Dumcnim,aic,denov6 reivenditur, fimulad ■ .Carpz. 
frudlus,qvitunctemporispendcbanc,rcfpcxis- d. 1. def ij. 
fc, & calc, qvodatqvipolleaciis,preciumcon- e)L.i$.f.io. 
trahentesdixisfecenfcri j at vcr6 cmptorem emt * 
ex.hypochefi pafti fcmel conventi pretium-, acvend - 

D x tem- 



temporecontradtusdefinitum, fi vel miximi 
fruclibus illis pendcntibus non refpondisfo 
pofteireperiatur,recipcreobligatum csfeff). 

(f) Confer. Iniqvum ergo fore>& fruftibus illis penden* 
Dn. Hahn. tibus Emptorem excidere & cura damno ejus- 
adtit. dere- j cm CO ntra juftitiac commutativae rcgulas di- 
fcind. vend. tifccrc vcn dj torcm# Sfd ncc ftrifla juris ra- 

' y tio fundamcnt6 carct. Etcnim in pa&6 no- 
(lr6 conditio 9 si pretium obtuler is , 
fubesfc intelligitur. Dum ergo prctium rc- 
dcmpturusvenditoroffert,purificaturilIa, fub 
qvi retrovcnditio debet cclebrari, condjtio, 
atqvc ita habetur , ac fi venditio a principio pu - 
> rccontradtafuisfct. Atqvehinc, ut pcrfedli 
cmptionc fruftus cmptofi ccdunt j ita penden- 
tcs qvoqve retrahcnti , qvi purificati conditio- 
ncin viccmcmptorisfucccditjdebcbuntur. In 
qvl qvidem fubtilisfiml difpofitionc ac- 
qvicfco. 

(g) §. j.J de Th # XXVII. At verd, utaugmentum, fi 
«ropt. vcnd. qvodrei accesfcrit fort£, intcrim transfcriba- 
L. 7. pr. de mu$ cmcnti, fatidonea ratiojubct (g). Cur 
penc&com cn j m ^ q rcm detri mentu m omnc ac pcriculum 

(h) L 8 ff f u fti ncrecon ft at > cxc ' u d amu Sicommodd,far- 
<ftft. tit. raritte obtingcntc (h) ? Imd vcl fola dominii 

(i) Dn.Carp. virtos procmptorcloqvitur, qv*, qvanqvam 
d.l. def. i8- rcvocabilisfit, non tamcn, qvominus hafte- 
Magnif.Dn. nus cmptoris faciatincremcnta, impeditur (i) # 
Strnvc, S. J. £ x ctiam fit, qvodlicct vcnditor cum rc 
Th 17 ' *P s * au g mcntum rcpctcrcposfit, hocipfum ta- 

men 




mcn non aliter, nifi refuso fjusdc m prctio ficri 
posfit(k), Nonitaqvca Zocfii ftetcrim parti- (k) per d.L. 
bus,alluvioniscommodumi vcnditori tantuq^ 7'P r j lt \ 
prodcsfe adfcrcntis Qyanqvata eninu, * rxr ' t e 

✓ i • x j- r a u^^rL- i_ pact. lnc. £. 

(qvodait,)venditorfudarbitndfibiretrahen- JJ cV n x ^ 
difacultatem refcrvet, illa tamcn in prarjudi- 
cium dominii , vi cujus augmcntum capit cm- 
ptor,redundarenondebct. Ncqvc LL/qvas 
allegat^m^fimpliciter cidcm patrocinantur, (m)L.?.$. r? 
qvippcqvatincrementum cmptori non dcnc- de A. R.D. 
gant,ciim& Is fundum fttutn vocitare posfit, Ll 8- dc R« 
ututhuncrevocabilcm esfc ndrit. V * 

Th. XXVIII.. Huc usqve in Effcftus, qvi 
cx pa<36 noftro ab cmptoris parte rcfultant, 
fuit inqvifitum. Jam porrd, qvid rcdcmptu- 
ro praeftandum incumbat, difpiciendum pau- 
ciseft* lUudfan£conftat,non nifi prctid ob- 
Iat6rcmadipifcircdimcntcmposrcrn> Pa- 
ftienim femel initi ratio id non admittit, ut, * inr * 
ficutadpretium cxfolvcndum cmptor aciftri- 
&us d-at j ita vicifcimad idem przftandum 
vcnditorcm non dicamus obligatum , maxt- 
tnc , qvod tunc in cmptotis locum fubintrct, 
necaded,qvemillccontraftumimplcvit,juftd 
iropugnare posfit. Ncqve tamcn h6c ipf6 f 
qvodoblationcmurgcmus, prsccisd folcnncro 
reqvirimus offcrcndi modum, Satis cnim re- 
dimcns fccisfc eontra&ui putatur , licct ncc 
confignandi,necdeponcndifcrupulofius fub- ^j^p^ 
feqvatur (o). Non obft\ L 7. C. dc paft. intcr fez ad t V 

I>3 Empt. hi ; n . l6 r 



v ; , Empt,acvend. Sedparcemprerii jufti recu- 
"fibitcmptor, cuiinvitoobtrudi neqvitpartis, 
•1? ri 7™' velfiaturalis, vcl civilis folutio/p)* At qvid 
4 i.§ i.dou-" ctc * c |r npenfis ? Has empton retundi arqvi* 
fur. tatis hactenus jubet ratio(q). Utut revenden- 

q) L. 207. de ti id, qvod cx fpeciali pa<fK> (olvit, una cum pre- 
R. j. /ia. tio rdiicuenrium non ej>fe cum CarpzoviA 
Dn. Orpz. dixerim(r), ^ ' 

( r ), A \* L * rcntetn indifiinde 3udiendum esfo- Qvid 
& cn m, fiex pluribus venditor bus partepretii 

oblata redimere velit unus / Cerr£ non arqvd 
partemreiemptoreidem retrpvenderc tenc- 
bicur j maxinvj ficum omnibus paftumfuc- 
ric initum..* Nam& emptiouna eft, qvar fe 
proparte disfolvi non patitur, & in damnum 
ementis partis fapd vergit diftractio» Sicut 
ergd pro parte non erat empturus } ita nec 
pro parte retra&are contraclum emptor co* 
(s)7oef d.l. genduseft(s ). Plan£un6 venditorum inte- 
num. 16. grum prctium offcrente, nihil caufat cft,cur 
rem cedere recufet emptor. Tantum cnim 
pretium fibifolvi defiderat, qv6qvidcm unde- 
cuoiq; rccepto, injuria, qva traditA parte rei, 
(t)Tdemd.l. potuisfetaffickprorfus cesfabit (t). Idem ta- 
nura. 17. men Emptflrfibi meliusconfulet, fiutcaveat 
redimens de retroveudendo partem focio, 
1 apprim£ curavcrit* Nam ita & focium a fc 

fti^ Dn Car- 

V ; , , retiafturumpartcm eofecuriusrepellct^. 
CrV^n - Th. XXX- Tantamautemoblatiopretii, 



fi ritipera&a, vim habet, ut, fi rem tradere 
posfit, revendere pia?cis£ teneatur emptor, » 
nccinteresfcprarftando libcretur (w) # Sem- (^£.25.$. 
perenim fqvoddiclum^conditiojSi pretium ,. de con- 
refTitueritredrmens,hiccontineriintelligitur. trah. empt. 
H6cigituroblat6,illa retra&iva' emptio puri- L-*« C. de 
ficaturomnind,&,ac fi pure conxracla esfet, p a & lnt - 
vicisfim emptorem ad rem tradendam ob- ac ^* 
flringic. Qvacqvidem ciim favori vc: dcntis 
inferviat conditio,in odium ejus retorqvcii 
nondebetfx). Neqve, ut fecus ftatuamus C x ) 
contrahentiumanimnsadmittit. Dumenim, *" ranr ^- Ex - 
rcdimenspretium rerundit,hoc ips6 recupe- ^ 
rare rem , qvam mitio vendiderat,mtendit, 
qvippe qvam nifi hac mente fretus,nunqvam 
inemptoremtranstulisfe praefumitur, Igixwr 
adjuvanda potius contrahentium voluntas , 
qvam contraria. interpretatione evertcnda (y)AriusPi- 

efl Cy )• , ncllus acJ L - 

Th # XXXI. Difceptaturinterim demod" *.C.derefc. 

recursiis,nempeips6jure , an faclo homini ^ en ' 

dominiumad vendirorcm redeat.^ AtipfaRe- ' l( , 

trovendendi voxlitem propemodumdirimru 

(z)Nam cutt omnis vcnditiofa#6conrrahen- (z)2cef ad 

tium expediatur*idem in h.lc retrovcndendi d tir.nu.io. 

conventione concurrat oportet; qvippe qva P erez - a <* 

nontamhocagitur,utprior rdblvatur, qvam eunc ** tir * 

nova qvardam ineatur vendirio. Tradendo n i °" 

rem venditor erttptori cjvaifivit dominiurru. 

Idem emptor rctrovendecdo dominum facrat 

vc-ndi- 



(a)L.i.C.de 



venditorem ,ncccsfum eft. Qv6 facit, qvdd 
actio tantilm pr rfonalis cx pa£to noftro vcndi- 



> GL int E tor > contracm P torcmcom P ctat '( a ) man 'f c ft° 

^ac V. indicio,ips6jurcadprimum vcnditorcm non 
rediisfedominium , cum ipfapotiusrci fucce- 
deret vindica tio,perfonali exclusa.Qvid q vod, 
fi ipso jure dominium reverfum in vendito- 
rem dicas, hoc ips6 emptorem adreftituen- 
dumfruftus,qvos percepit interim 5 injuriosc* 
, adftringis,qvorum tamenplenisfimumcidcm 

v ' jus jamfupratransfcrijrfimusf tyr 

* 4 ' Th. X X X V 1 1. Fingas autcm , ita paflos 

fuisfc contrahcntes , utrcftituto prctio rcs fit 

(c) Mantica incmpta? Communitcradferunt fc),contra- 
Tjacl.de cac um jp S £ j urc rcfolvi, & rcm absqvc traditio- 
& ani ^ig. ne j n ven( jitoris rccurrcre dominium , haclc- 

convent. L. © • i • r . » »1 

4 cu i i nu nus > u t& vindicarc hanc posfit,maxime qvod 

*4 &fcqq. tuncpTopriiqvafinaturadepofitain vim Lcgis 

Dn. Carpz. Commisforiae degcnerare hoc paclum vidca- 

P.i.C.i.def. cur # Fundamcntum illi in qvtlitatc vcrbo- 

16. Andr. rum collocant: Vcl enim,ajunt,pacTum hujus- 

Fachm. L.z. moc Jj vcr bis dircdtis ,aut verbis obliqvis cclc- 

controv. c. • r . • • r , . . . 

i &c hratur. Pnoncafudominiumipsojurerever- 
1 * ti ad vcnditorem $ poftcriori fccus esfo. Qvod 
qvidcm an Juii noftro congruat, cumZcefid 

(d ) adlaud. add ubira verim (d ). Non cnim , ut traditio- 
tit.num.ii. nc dominia tontum transeunt;itautrefolvan- 

tur eadem , nuda conventio fnfficit. Et qvis 
crcdat,folius verbi dirccti , £ qvo fcilicct vendi- 
tioproinf.dU habetur,) adpofitione immu- 

urc 



tare forftias pa&orum conrrahentes posfe-» l 
Non 4 yerbis , fed ab intrinfcci padorum 
©aturacft,qvodpcrfonalemaftionem pariant e jvidBack' 
fcj,qvam privatorumevcrtcrcnonvalctdis- ac j Tr " y ^ 
pofitio* Et qvanqvamalibi(T)funddeMege, D.ig.th.X- 
m,fi difplicucrir, fit incmptus , comparatf , rc. Lrc. C. 
folvi coittra&us dicatur, non tamcn id ips6 (f)L.4.C.de 
jurefiericxprimitur,qvm potius redhibitoria «dil a£L 
concedituraftio» Nihilobftante qvoqveL-7* 
C dc pa&int. empt. ac vcnd. qvippc qvacqvi- 
demdefcriptam ita verborumconceptionccn 
continet,de cfFe&u tamcn hujus, & modu rc* k 
folvcndi nihil injicit.Contrarium tamcn tritu. 
raforiamplcxa cft, & plurium calculus conv 
probavit. 

Th, XXXIII* Scd neconventionisvio- 
letur fides,&redempturum venditorem em- (g)Lj.C.dc 
ptor eludat , cxvcndito eidcm agcndum crit P a &- inr - E- 
(g). Itacnim Legibus firmisfimdcautum,ut a ^ v ' 
aiiaexpatfisin continenti contradui adjeftis contrahend 
noncompetat adlio,qvimca,qv«cxips6 dc- cm p t x.*.y, 
fccndit contraftu ( h; : tum,qvia qvafi pars tm dc acL 
funtejuscontraftus,cuiadjiciuntur $ & con- empt.L.ir. 
fcqvcntcrnon habcbunt aflionem i toto di- C de pa£h 
vcrfam : tum,qviarationis haudcft,ut con- fj 7 **'^ 
traftus,ccu aftus principales,padHs,qvaeac- 
cesforiafunt,fubfternantur(i> Scdvcr6non ^ff^o^ 
lcvcdubiummovctL. i.C.d.tit.ubi&prae&ri- tra h. empr. 
ptis vcrbi agi posfc ,diferti dicitur. Egregia num.^n.&c 
infpcdlio/ Si cnim compcut prsfcriptis ver- Arum.Difp, 

E bis 3- **n* 

th. iq. 
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? bisadtio, necesfum, concedamus, virtute pa- 

&i,non contraitus nafci. Ha&cnus cnim no- 
(k) Ira Ma- vaeft(k). Atcxpad6nondatuailio # Ergd 
frnific Dn. necprslcriptisverbis, Porr6 : adtio illa tum 
Srrauch.DiflT compctit, qvando nulla aliaa&io fupcrcft(l). 
n.adarav). Qvjdergd, Nempe,ciim pactura dcrctrovcn- 
rtl i Lz & dendAa ? r cfcindcndum contradlum porriga- 
«le pr*fcr 3 tur ' nonimmcrit6 dubitatum fuit,anpars con- 
verb. tractusesfe & a<ftio cx hdc competens Jocum 

m)Wefenb habcre videretur fm). lttqve fecurius cf e<8> 
Difp. ii. ad ditum fuit, ucramqve adplicare venditori, 
mvj rh. j + . ut, fi vuJgaris dcficiat , innominata laltcm is 
Dn.Franzk. cxperiatur. Atqvch6cipf6 textibus nonnul- 

S SS3E lis ^^ m iafcref P ecictraaantibus, utopi- 
a nior,hetfans* 

pact. c 1 1 .n. * w\r 

<?. Zoef ad TOf XXXIV. Difcufsa jam Pacti hujus es- 
tir. dc rerr. fentia,& infpefliseffc&ibus, paftum de rctro* 
cortvent.n.4 ^jmW* reftabit cvolvendum paucis. Non* 
(n) L.i i. de nunqvam enim donationi tempus adponi con- 
!& L Jd- f P icimus ^ v6fubort6a ddonatorcm illa revcr- 
refc.vend^ tatur ' Ql od qvidcmPaaumnon unius eftge- 
ncm, nec modi cjusdenm Vel cnim , ut poft 
annumad donatorem recurratdonatio,veI,ut 
<o)L.2.C de poftdonatariimortemrevf rtaturad cundem, 
n ^ ¥ * 0 „a convenitur- Prior adjcdio certum, poftcrior 

™el remp. ^ certum tempusfubjicitfo> Neqvc ulla ra- 
confic. Ma- «o,curid faccre prohibcatur qvisqvam, 00- 
gnif. Dn. currit. Qyidni cnim, dum ad aliqvid altcri 
Struvc. S.J. gratuit6pracftandum meobligo, terminumfi- 
C Excrc.40. mul,intra qvcra fubfiftat obligatio,altcr6 maxi- 



rofcconfcnticnte,praftitucrcvalcam?Ha(flcnuf 
autcm pactum illud cum priori colncid i t,qvod 
utrobiqvercidonat* tranfcatin acccptantem 
dominium. Hincfructusinterim perceptos, 
& qvicqvid dominii jurc ccnfetur, donatariut 
lucratur,ur,qva:de fuperioridifta funt abun- 
d£ ,adplicarc huc propemcdum non prchi- 
bcaris. 

• Th. XXXW Cav£interei,ne paclum rc- 
?ocandi& retrodonandi temer£ intcr fe con- 
fundas. Diftincla enim utriusqve natura, ne- 
qve,efFec"tusidcm cft\ Revocationamqve do- 
nationem femel faclam refcindit & totum fta- 
tui priflino negotium reddir, At vcro pactum 
dcretrodonando, donationi adjectum , non 
refcindit cam, aut alterat, (cd donatarium tan- 
tumad novam donationcm obftringit, atqve 
h6cipfdpriorcm donationem confirmat, qvfc 
invalidi, utdenovo retrodoneturrcs, haud 
foret opus» Hinc fit, ut r^fcifsa donatione 
fructusjamperceptosretrodonarc donatarius (p)Dn.Car- 
teneretur,qvosillejurcdrminiiretinet fp). pz ° v " L ' £ 
Th. XXXVI. Haud pnrportcrc his Lex * ,g* g 
CcwrntfforU fubncclitur. Qvanqvam cnim f C qq # 
inModd rccurfusdifcrepcnt nonnihil,qvoad (q) Dn. 
dominii tamcn tranfitum omnioo convcniunt Fratzk.laucL 
(q). Nam & fructus interim,dumnoncom- Tnft.de 
roittiturinlegem>Ernptoricedunt,& rci Isin- Lau ^ cm £ 
teritum fuftinetfr). Qvorutn utrumqve ar* ^ L^/mf 
guit,cx vcndkionc, hfcclegc cclcbrati domi- i f.ft dt 

D i nium Legectfm, 



Z0ft* 

tiium In emptorem fuisfe rxansTarum, Utut 
autcm purainfpedoinuidillavenditto habea- 
tur, hanc tamcn fub conditionc refolvi placuit 
(s) L. i .cLtk. ($) # Qy6 ftf, ut non folura ad dictam ditm qvan- 
ibiq; Zocf. t j tatc llon re $ ipf a modo, venim & qvod acccs- 
feric, ad vcnditorcm revcrtatur, prorfus qvaS 
ndnqvam qvicqvam inter contrahente* 
actura & dominium ullum translatum csfee. 
Atqvehinc, utconditiofufpenfivacxiftensrc- 
trd ponir, qvafi ab initid pureconrraaum fuis- 
(r) Vinn. L. f ct • i ta refolutiva rctro tollit»qvafiprimum ni- 
i.Scl Qy^c. hilecnptoris factum foret(V).!nde contingere 
f Bachov. ncccsfum c (t ?ut vc i f fU ctus,qvos intermedi6 
v lTl)ifp tcmporeperceperat cmptor, contractu fic re> 
ig°. th. / folutorertitucrevcnditoritcncatur(u> Ficri 
L.d! C nimnonpoteft,qvin,dumpreti6nonoblatd 
(«)L.5-dic^. rC m, autftuctus rci retincrc contcndit cm- 
lit « ptor, cum vcnditoris damn6 cupiat cvaderc 
locuplctior j Nifi qvod & fructus cum partc 
pretiicxfoluticompcnfari, aqvitatishactenus 

(>sr)L. 4. §. ratioooftulet (▼> 
i.d.tit. Tln XXXVII. Nonautem,utdiccertd, 
qvofolvcrctur pretium , adjecto, intcrpellet 
cmptorem vcnditor, opus cft : Protinus enirn 
advcniens dies monct emptorem , qvid eum 
praiftare conveniat,fi fe coromisforiac Legis po- 

(%) L. 4. §• teftatc cxfolvcrc, qvam eidcm fubjicere ma- 
fin/ d. tir. ij t ( x v Ut tamcn modicam tempus, intra 
(y) arg. L. q VO( j prajpararc folutioncm cmptori Hccat , 
21.de conft. rc ii nqV atur, vcnditoris cxigit humankas (y). 
fcc. ^ ScdL 



Sedqvid fiLcxcomtrusforia dicta, non acfpofi^ 
t6 die,vcluti : Si prctium non folverit cmptoiy 
resincmptaefto.^Etqvanqvamomisfadicicx- ^ 2cefa<l 
presfio,qv6minuusrefblvaturcontractus,ncc- tic.ff.de Lc» 
qvicqvam impedit^hactcnuf tamcnneantd ge comia. 
m pocnam morat cmptor , qv*m vcnditor in- n.f. 
ccrpellaveritjincidat, benignd prodcsfc vide- ( 1 )* r g L l # n 

♦nrr^i inf.de V.O. 

turlau 0 ... - . 

L J ocibiCnjat 

Th. XXXVIII. Nonigftur Partihujus JJ^J^j 

commisforii cffeclus usqveqvaqvc fc exferit. dc Lcge 

Inarbitriocnim venditoris eft,urrum cxcrci- com.m. 

ti6cjusdcm> remcum fruftibus &acces(oriis ( c ) L.pcn- 

avocando,utilibere^anpretiumexigendohoc C- C kpe&- 

©mittcremalit(b). Namcumfavori vendcn- ^ ^ w anaS ~ 

tis harc pacno milicct, erdcm renunciarc non <]e tac. & 

prohibeturf c ). Et alias cmptor moras nc- ambig.con- 

ifccndo posfctin fui commodum cfficere, ut vent. L. 4* 

fundus incmptus esfet (A). Qyid ergo fiet, tk. 2$.n.p. 

prctiumpetcntevcnditoro? Certe h6cips6, 

fc confirmare contractum vellc , declarat. ^h'*' » 

/. pact. mt. £. 

Qvinimo 11 vclpartemejus,autuiurasqvoqve ac y ^ <£.$.- 

vcnditorcxigat,acommisforia rccesfisfcvidc* 2 . de Leg. 
bitur(c),qvod confiftere fimul ncqvcant , cx commiH 

contractu qvidpetcrc, &eundcm tamcnha- (fjDn.Bru- 
bcrcproinfcct6 (l ). nem.adL.4: 
r r C. dc pa& 

Th. XXXIX. Qyamvis aurem fatis be- S'^"/* 

, . ^*— „ .„ . Mannc. d. 

uignt in h6c agatur cum vcnditorc,illud ta- tiC ntl$t 

D $ tticn D.Carpzov. 

p.i. C. $ |. 
dcf. it~ 



men vicisfim hunepremit incommodi, qvoJ 

alter6elect6rcmedi6, variareamplius, & ad 
(e) L.4. 5 1 hoc ^ vodfc P<>f«"fcmcl, rcdirc ncqvaqvam 
de Leg.' " P 0$fit fg). Ncqvecnimadmittendumfuitjut, 
comm. <l voc l emptor elcctionc fibi qvjefitum jus ha- 
bctjvariatibn&vcndicoris eludcrctur. Idverd 
y % hactcnus in pacto hoc fingularc eft , qvod, 
§§3^ dumrr.odo contractui fit in continenti adje- 
^E^. ctum , ips6 jure dominium , fi dic praftituti 

(h) L 1 C P rcnumnon folvatur, in vcnditorcm redcat 
depaa. iuc. Et0 4 van< I v ^mcxprimatraditioncincm- 
EacV.L. 2. P torc m transeatdominium , vcnditionc ta- 
dc lege men »emcIadnihiIumredacta,traditionisnon 
commisf. ampliusdurabiteffcctusjqvinpotiusjicctvc- 

(i) Zarli 9 ad re rci empta fit, retro tamen folut6 contractu 
dtttctu^. pronon empt* habebitur Oj- 

(k)arg. L. Th, XL- Hufc dcmum confeqvens eft, 
fin.irb.vin- Vcnditorcm,qv6dfcmpcrpcncsipfum man- 
dican, de fisfcfingatur dominiut», vindicarc rem posfc 
df cTde (k >' ututnccact ' on e cx vcndit6 cxperiri prc- 
pacUnt.E. h,bcatur (0. Sani cum tcfoWatur ips6jurc, 
acV. 9 vod a»x»mus,venditio,addubitatum maximfc 
fl)L 4-pr.d. ™it,an vcnditi compctitura forct actio. Scd 
tir. verd,qvia utiqjfcmclintcrccsfitcontractus,& 

(m)dX. j. intcrmedi6 ver£ temporc fubftitit, fat pr** 
de acVc"' S n2nshajcvifa fuitratio, ut vcnditi actioncm 
ii.n.o. in com P ctcrc > Sc vcrus Sc Antoninus Impp. con- 
fin. ftituercnt(m). Atqjhaccfunt,qvscdc REVO- 

CABI- 



